Volume: 4 Issues: 16 [September, 2019] pp.26-34]

International Journal of Law, Government and Communication
elSSN: 0128-1763

Journal website: www.ijgc.com

GLOBAL ACADEMIC EXCELLENCE

THE ADMINISTRATION OF MUSLIM’S AND NON-
MUSLIM’S OWNERLESS ESTATE (BONA VACANTIA) IN
WEST MALAYSIA: AN ANALYSIS

Akmal Hidayah Halim
International Islamic University Malaysia.
(Email: akmalh@iium.edu.my)
Tajul Aris Ahmad Bustami
International Islamic University Malaysia
(Email: tajularis@iium.edu.my)
Wan Noraini Mohd Salim
International Islamic University Malaysia.
(Email: w.noraini@iium.edu.my)
Rahmawati Mohd Y usoff!
International Islamic University Malaysia
(Email: rahmawatimohdyusoff@gmail.com)

Received date: 28-08-2019
Revised date: 10-09-2019
Accepted date: 17-09-2019
Published date: 17-09-2019

To cite this document: Halim, A. H., Bustami, T. A. A., Salim, W. N. M., & Yusoff, R. M.
(2019). The Administration of Muslim’s and Non-Muslim’s Ownerless Estate (Bona Vacantia)
West Malaysia: An Analysis. International Journal of Law, Government and Communication,
4(16), 26-34.

DOI: 10.35631/ijlgc.416003

Abstract: In Malaysia, if a deceased passed away intestate (without leaving a valid will) and
no next of kin is available, his or her estate is deemed as an ownerless estate (bona vacantia).
However, bona vacantia has not been classified, identified, and examined clearly, particularly
in terms of the various sets of law applicable to the non-Muslims and Muslims in West Malaysia.
Therefore, this paper intends to examine the classification of estates categorised under bona
vacantia, its position in both Islamic law and Malaysian law, and the issues associated with the
topic. The doctrinal analysis is adopted by analysing the current primary and secondary
materials which include case law, statutory provisions, and other legal and non-legal literature.
Consequently, the administration of bona vacantia is found to be governed by different
procedures and laws, based on the personal law of the deceased. If he is a Muslim, his estate
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will be reverted to Baitulmal. Meanwhile, the type of estate left by a deceased non-Muslim will
determine the reversion of such estate, either to the Government or the State Authority.

Keywords: Administration of Estate, Bona Vacantia, Muslim, Non-Muslim, Baitulmal,
Government, State Authority, West Malaysia

Introduction

Bona vacantia is a Latin word which is defined as properties or goods without an owner. It is
technically a legal concept related to properties without owner. Thus, if a deceased left no heir
to inherit his estate, the property is deemed to be bona vacantia. The exact administration and
management of bona vacantia differs based on the jurisdiction of each state. This research
analyses the administration of bona vacantia, inter alia, for Muslims and non-Muslims in West
Malaysia.

Administration of Bona Vacantia in West Malaysia

In Malaysia, the dual system has been exercised in matters of the estates, depending on the
personal laws of the deceased. The Federal Constitution states that matters related to intestate,
testate, and succession for Muslims are governed and determined by Islamic law. In contrast,
the estates of non-Muslims are governed by specific acts such as the Civil Law Act 1956, the
Inheritance (Family Provision) Act 1971, and the Distribution Act 1958.

Eventually, the administration of bona vacantia falls under the jurisdiction of different sets of
personal laws. For the Muslims, the bona vacantia estates, either immovable or movable
properties, are reverted to Baitulmal. Conversely, for non-Muslims, the movable properties are
vested on Federal Consolidated Fund (YDPA Fund), whereas the immovable properties are
accrued to the State Authority.

Figure 1: The Administration of Bona Vacantia
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The Administration of Bona Vacantia for Muslims

In Malaysia, bona vacantia of Muslims are under the jurisdiction of the Federal Constitution,
the Small Estates (Distribution) Act 1955, and the National Land Code 1965. In the Federal
Constitution, the Islamic law is only applicable to the personal laws of Muslims, inter alia, in
matters such as succession, intestate, testate, and Baitulmal. By virtue of Section 351 of
National Land Code 1965, the law provides that in cases when the Land Administrator receives
evidence and is satisfied that the proprietor of any alienated land has died, and no petition has
been filed for a grant of representation to the estate of the original proprietor, and no petition
for the distribution of that estate has been lodged under the Small Estates (Distribution) Act
1955, the Land Administrator shall declare that the original proprietor of the land appears to
have died without successor, and that the land will be reverted to the State Authority.
Nonetheless, this is always subject to the provisions of any law in force, which is currently
related to Baitulmal. The right of Baitulmal in the deceased’s estate has also been statutorily
acknowledged in the proviso to Section 13(1) of the Small Estates (Distribution) Act 1955. The
section provides that in the presence of any written law in force related to Baitulmal, prior to
distributing any part of the estate of a deceased Muslim, the Land Administrator shall satisfy
himself that any share of the estate which is due to the Baitulmal has been duly paid, or proper
provision for the payment thereof has been made.

In Islamic law, the law of faraid states that Baitulmal will inherit the estate or its yield under
three situations. First, a Muslim who is not survived by anyone to inherit his estate. Second,
when no residuary heir takes the balance (asabah) of the property of the deceased.. Third, the
legal heir may exist but is impeded from inheriting the property, for example, the heir falls
under the category of dhawi al-arham (relatives), the heir practises different religion, or the heir
had caused the death of deceased.

If only dhawi al-arham (relatives) of the deceased are traceable, the schools of thoughts by
Maliki and Shafie rule that Baitulmal will inherit the particular estate provided that the
institution is properly administered. Conversely, the schools of thoughts of Hanafi and Hanbali
opine that the estates will be inherited by the dhawi al-arham (relatives) on the basis of ar-
radd.

The scholars have different opinions based on the following hadith:

Narrated Al-Migdam, | heard the Messenger of Allah (PBUH) say:

“I am the heir of him who has none, freeing him from his liabilities, and inheriting what he
possesses. A maternal uncle is the heir of him who has none, freeing him from his liabilities,
and inheriting his properties.” (Abi Dawud).

Nevertheless, in Malaysia, the perspective of the schools of thoughts by Maliki and Shafie is
prevalent. The properties of a deceased will be transferred to Baitulmal and utilised for the
interest of the needy and the public, especially Muslims. This indicates that Baitulmal has
higher right to the properties compared to the dhawi al-arham (relatives).

In addition, the bona vacantia rule for the estates of deceased Muslims may be understood via
the following decided cases. In the case of Re Mutchilim Alias Ashrhin, Decd; Ji Mawar v.
Attorney-General [1960] MLJ 25, the plaintiff was the widow of Mutchilim @ Ashrhin, and
the deceased did not have any children or any other surviving family member. The issue in this
case was the entitlement of the plaintiff as the widow of the deceased, whether to the entire
estate of the deceased, or only to one-quarter share thereof while the remaining three-quarter
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share accrues to the Crown (Baitulmal). Notably, the deceased was a Muslim practising the
Shafie school of thought and thus, based on the statement in the Minhaj et Talibin on the
doctrine of radd, the plaintiff was not entitled to inherit the remaining of the deceased's
properties. Accordingly, the plaintiff was beneficially entitled only to one-quarter share of the
deceased's estate, whereas the remaining three-quarter share thereof was accrued to the Crown
(Baitulmal).

Similarly, in Itam binti Saad v. Chik binti Abdullah [1974] 2 MLJ 53, the deceased had no male
survivor and was survived by his widow and his daughter. Thus, the daughter was entitled to
7/16 share, while the widow was entitled to 2/16 share, whereas the remaining 7/16 share was
accrued to Baitulmal.

Nonetheless, Baitulmal can allocate a portion of the inheritance to be distributed to other heirs
via purchase through takharuj (relinquishing share of inheritance). This is demonstrated in the
case of Abdul Malik bin Saham which is reported by Jabatan Wakaf, Zakat and Haji. The
deceased was leaving a piece of land in Pontian, Johor. The deceased was survived by one heir,
his sister, Jamilah binti Saham, who was entitled to 1/2 of the land, while the balance of 1/2
was to be handed over to Johor’s Baitulmal. However, Jamilah submitted an application to
redeem Baitulmal’s portion on that particular land. After the applicant paid the redemption fee
which amounted to RM37,000, the Baitulmal transferred the ownership of their portion of the
particular land to the applicant.

As explained earlier, bona vacantia for Muslims also applies when the legal heir of the deceased
is impeded from inheriting due to difference in religion. This normally happens when the
deceased is a Muslim convert (muallaf) and left only non-Muslim heirs, and when a Muslim
passes away as an apostate. For muallaf, the estate of the deceased can be considered as bona
vacantia if a person converted to Islam and leave no Muslim survivor, based on a hadith from
the Prophet (p.b.u.h).

Usama b. Zaid reported Allah's Messenger (p.b.u.h) as saying,
“A Muslim is not entitled to inherit from a non-Muslim, and a non-Muslim is not entitled to
inherit from a Muslim.” (Muslim)

In Malaysia, references on the distribution of inheritance involving Muslim and non-Muslim
heirs are generally made on classical Islamic law. With the exception of court cases, no statute
or by-law is dedicated to the topic.

The principle that the estate of muallaf will be transferred to Baitulmal if he leaves no Muslim
heir is established in the case of In the Matter of the Estate and Effects of Timah binti Abdullah,
Deceased the Official Administrator, FMS v. Magari Mohihiko Hayashi Tose Udah binti Akar
State of Pahang [1941] MLJ 51. In this case, the deceased was a Japanese woman who married
a Malay and converted to Islam. The husband of the deceased, who passed away before her,
had resided in the state of Pahang together with his wife. In the husband’s will, his wife was
appointed to administer his estate and thus, the deceased became a beneficiary. However, the
deceased passed away shortly after her husband’s death. Accordingly, the Official
Administrator was granted letters of administration with the annexed will of the estate of the
husband and letters of administration of the estate of the deceased, respectively. The question
was whether the next of kin of the deceased, who were non-Muslims, could inherit the property
of the deceased. It was determined that non-Muslims are not entitled to inherit the estate of a
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Muslim. Hence, the state of Pahang was entitled to succeed to the estate, and her estate were
transferred to the state via Baitulmal.

In the case of Majlis Agama Islam Wilayah Persekutuan v. Lim Ee Seng & Anor [2000] 2 MLJ
572, the deceased had embraced Islam and was registered as a Muslim prior to his death.
Subsequently, the letters of administration for the deceased's estate were issued to the
defendants. The first defendant was the deceased's wife under civil law, who had two daughters
with the deceased. The plaintiff had brought the case to the court in effort to revoke the letters
of administration and request that the estate are given to her. However, the defendants
counterclaimed this request by declaring that they were entitled to be the representatives and
administrators of the deceased's estate. In this case, the issue was the defendants’ entitlement
to the estate of the deceased. The court held that as the deceased had embraced Islam and the
defendants were not Muslims, the principle that a non-Muslim is forbidden from inheriting the
estate of a Muslim applied to this case. The beneficial interest of the defendants in the estate of
the deceased had never existed and hence, they had no right to inherit the deceased’s estate.
Accordingly, the court ordered the estate to be granted to the plaintiff, namely the Federal
Territory Islamic Religious Council.

Apart from that, the case of In Application for Declaration Status Religion of Deceased
Mohammad Abdullah @ Moorthy a/l Maniam JH XXI/I1 (1427H) highlights competing claims
for the body of the deceased (Moorthy) between the Federal Territory Islamic Religious Council
and his non-Muslim widow, Kaliammal. His family members were not aware of the fact that
Moorthy had converted to Islam. Nevertheless, based on the ruling of Syariah Court,
Kaliammal’s declaration of Moorthy’s religion status and claim of his body were dismissed.
Against the wish of his widow, Moorthy was buried as a Muslim. As Moorthy had passed away
intestate, his elder brother, Sugumaran @ Mohd Hussin Abdullah, became the sole heir to
inherit Moorthy’s estate because Sugumaran was also a Muslim convert and the only surviving
Muslim family member. Nonetheless, Sugumaran had agreed to waive all his rights to the death
benefits and transferred them to Kaliammal.

Similarly, in the case of Abdul Wahid Abdullah @ Lim Sek King (Abdul Wahid Lim) who had
converted to Islam without his family’s knowledge and passed away intestate. He left his non-
Muslim wife and three sons aged 13, 12, and 5 years old, while the eldest son was suffering
from a rare debilitating disease. The estate of the deceased which consisted of a medium-cost
house, a low-cost house, and some savings was placed under the administration of the Malacca
Islamic Religious Council (MAIM). After the death of the deceased, the widow had to work
three jobs in order to raise their children. On humanitarian ground, in April 2005, MAIM had
agreed to donate or release one of the deceased’s houses or half of the deceased’s estate to his
surviving non-Muslim immediate family members, whereas the deceased’s other house would
be placed under Baitulmal.

In terms of apostate, the general rule is that an apostate does not belong to the religion of Islam
anymore and when he passes away, both his Muslim or non-Muslim relatives do not have the
right to inherit his property. Instead, his estate will be transferred to Baitulmal. A majority of
scholars, namely the schools of thoughts of Maliki, Shafie, and xanbali, considered the estate
of a murtad deceased as fayy’ which will be transferred to Baitulmal. This opinion is formed
based on the following hadith:

Usama bin Zaid reported the Prophet (p.b.u.h) as saying:
“A Muslim may not inherit from an infidel nor an infidel from a Muslim.” (Abi Dawud).
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In contrast, Imam Abu Hanifah advocates a different opinion, namely the estate in the Muslim
states, which was gained by the deceased while he was still a Muslim will be inherited by his
beneficiaries, whereas the estate gained while he was an apostate is considered as fayy " and will
be transferred to Baitulmal. Nonetheless, Imam Abu Hanifah made a reference to the Al-
Mawsu ‘ah Al-Figqgiyyah Al-Kuwaitiyyah and differentiates between a female and a male
apostate. The estate of a female apostate which was gained both while the deceased was still a
Muslim and when she was an apostate will be inherited by her beneficiaries. Conversely, the
estate of a male apostate which was gained while the deceased was still a Muslim will be
inherited by his beneficiaries, while the estate gained when he was an apostate is considered as
fayy’ and will be transferred to Baitulmal.

Accordingly, in the case of Khairil Albrecht bin Abdullah German, the State Fatwa Committee
of Selangor on behalf of Selangor Islamic Religious Council (MAIS) specified that the deceased
was a Muslim at his time of death as he was still holding the Muslim Card issued by Muslim
Welfare Organisation Malaysia (PERKIM). Khairil Albrecht bin Abdullah allegedly changed
his religion to Christianity through a letter of oath before the Commissioner for Oaths and
declaration in the newspaper. However, the committee decided that this is unacceptable and the
claim that he died in Christianity is void. Additionally, the testimony of the oath which was
witnessed by non-Muslims is illegal, and hence, the deceased was still a Muslim when he passed
away. Nevertheless, the will to non-Muslims made by him is valid under the Islamic law,
provided that it must not exceed one-third of the estate, while the balance shall be vested to
Baitulmal.

Nevertheless, in Malaysia, the estate of a person who has been declared by the court to not be
a Muslim anymore is governed by his personal law. Therefore, the rule on apostate as stated in
the Islamic law which dictates that the deceased’s estate is transferred to Baitulmal is not
applied in this case. Consequently, the estate of a deceased apostate who left no heir will be
transferred to the State Authority for immovable assets and the YDPA Fund for movable assets.

Meanwhile, an ex-parte application in the case of In the Matter of Application for Declaration
Status Religion of Deceased Nyonya binti Tahir, The Application of Ex-parte State Islamic
Religious Council of Negeri Sembilan, and 2 others JH XXI/11 (1427H) was filed by the Negeri
Sembilan Islamic Religious Council (MAIN), the Islamic Religious Department of Negeri
Sembilan, and the Islamic religious official of Tampin. The application was made to determine
the religion status of the deceased, Nyonya Tahir. The deceased was a Malay woman who had
lived with her Chinese muallaf grandfather since her childhood and grew up with Chinese
custom. Later on, she married a Chinese man and was blessed with 13 children from the
marriage. Since her marriage up until the moment of her death, she worshipped Tok Kong and
had never practised the Islamic way of life. Apart from that, she had written a declaration letter
explaining that she had left Islam and expressed her wish to be buried according to the Chinese
law after her death. In the decision-making process, the court also relied on other evidence
categorised as garinah, inter alia her worship of the Tok Kong placed in her house. As a result,
the court decided that the deceased passed away as a non-Muslim and allowed the body to be
buried by her beneficiaries according to the Chinese law.

The Administration of Bona Vacantia for Non-Muslims

The administration of bona vacantia for non-Muslims anticipates any custom which may divide
and subsist the remainder of the estate according to the provisions of the Distribution Act 1958.
By virtue of Section 4 of the Distribution Act 1958, the movable properties of a deceased non-
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Muslim will be governed by the Federal Laws, while the immovable properties will be governed
by the State Laws.

Furthermore, the scheme of distribution of the intestacy is outlined under Section 6 of the
Distribution Act 1958. As stated by Section 6(1)(a)-(i) of the Distribution Act 1958, in the
absence of individual who takes absolute interest, the Government of Malaysia is entitled to the
entire personal estate as bona vacantia.

Plus, the provision for bona vacantia of non-Muslims is presented in Section 24 of Civil Law
Act 1956. Notably, when a right to the personal estate of any person who passed away intestate
without next of kin has been granted to the Government, the personal estate or its proceeds shall
be contributed to the Consolidated Fund for public purposes as directed and perceived to be
proper by the Yang di-Pertuan Agong. Nonetheless, the Yang di-Pertuan Agong may order the
transfer of the entire or any part of the personal estate or its proceeds by warrant to any person
who could establish any moral or equitable claim to the satisfaction of the Yang di-Pertuan
Agong.

Notably, the Federal Constitution holds that all revenues received or raised by the Federation
through all means shall be subjected to the provisions of this constitution and the Federal Law.
These revenues form one fund and are paid into the Federal Consolidated Fund. Apart from
that, for ownerless immovable estates, Section 351 of National Land Code 1965 that outlines
the death of a proprietor without successor provides that the alienated land shall be reverted to
and vested in the State Authority.

In another case of Re Soo-Hoo Hem Leng [1963] 1 MLJ 38, Soo-Hoo Hong had made a will
granting his houses to his sons, Soo-Hoo Hem Leng and Soo-Hoo Chuan Leng, and his
grandson, Soo-Hoo Sheow Yew, as tenants-in-common in equal shares. Soo-Hoo Hem Leng
was an adopted son, however, no evidence of any legal adoption proceedings existed. Later on,
Soo-Hoo Hem Leng was taken to China by the second wife of the deceased, and ever since, he
had disappeared with no sighting. Accordingly, Soo-Hoo Hem Leng’s letters of administration
to the estate was granted to the applicants. The issue is to ensure if Soo-Hoo Hem Leng had
passed away with any ascertainable next of kin or if he had no survivor, whether his estate
accrues to the Government of the Federation of Malaya as bona vacantia. Notably, no party had
claimed that any legal adoption proceedings had taken place. Consequently, the court held that
the deceased had passed away intestate and left no next of kin, thus, his estate was passed to
the Federated Malay States Government as bona vacantia.

Furthermore, bona vacantia is also applicable when the deceased who is entitled to a pecuniary
legacy under a will has died without next of kin, or in the presence of intestacy as to the
residuary estate where construction of the will lack residuary clause and the testator has no next
of kin. For example, in Re Will of Samuel Emily, deceased [2001] SGHC 299, in an intestacy
as to the residuary estate of the testatrix, the court ordered that the residuary estate should be
paid to the State after all expenses and gifts had been paid out, and no moneys have to be
deposited into the Public Trustee for any period of time.

Conclusion

The administration of bona vacantia in West Malaysia are governed by a different set of
personal laws and procedures, depending on the jurisdiction of each state. For Muslims, their
estates are governed by the Federal Constitution, the National Land Code 1965, and the Small
Estates (Distribution) Act 1955, and will devolve upon the Baitulmal. For non-Muslims, their
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estates are governed by the Civil Law Act 1956, the Distribution Act 1958, the National Land
Code 1965, and the Federal Constitution. Particularly, their movable properties are reverted to
the YDPA fund, while the immovable properties will accrue to the State Authority.
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