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Abstract:

Due to sovereignty, security, and economic concerns, Malaysia has neither
become a state party to any United Nations Protocol Relating to Refugees nor
developed integrated national legislation for refugees. Therefore, this has led
to the informal acknowledgement of the refugees' status as 'illegal migrants' in
Malaysia. As illegal migrants, they are subjected to legal and social
persecution, hence the negative connotations they have in society and the host
country. Today, the increasing number of refugees fleeing to Malaysia has
become a concern towards the country's interest of its citizen's safety and its
value as a tourist destination. In addition, many believe that the Malaysian
government is inept in handling and controlling the sudden influx of refugees,
affecting citizens' rights. This discomfort has led the government to be
criticised for dismissing the citizen's rights in favour of the refugees. Residents
also believe the Malaysian government has jeopardised citizens' rights to a safe
environment and decent income. As a result, they demand that the government
prioritise citizens' rights over refugees' rights. This paper examines the
effectiveness of Malaysia's response to the issue of refugees and the protection
of its citizen's rights. In the presence of comprehensive efforts by the Malaysian
government, this paper further recommends some appropriate measures to
balance the rights of refugees and its citizen.
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Introduction

Since 1948, the Universal Declaration of Human Rights (UDHR) has become the basis of
international human rights law. The UDHR is the universal recognition of inalienable and
equally applicable fundamental rights and freedoms to all human beings, regardless of
nationality, faith, gender, place of residence, ethnic origin, colour, language, status, born free
and equal in dignity and rights. The UDHR principles are adopted in the 1951 Refugee
Convention and its 1967 Protocol, the two international references that govern refugees
globally.

The 1951 Convention outlines the rights of refugees and their responsibilities to their host
country, including the right to work, housing, education, and religious freedom. The 1967
Protocol expands the 1951 Convention's applicability by eliminating the 1951 Convention's
geographic and time constraints.

In the present international legal framework governing the refugees, Malaysia has yet to accede
to any protocols or conventions relating to the refugees. There is no domestic legal framework
for recognising the status of refugees (Zuraini Ab Hamid, Mohd Hisham Mohd Kamal, 2022).
The absence of a legal framework governing the refugees in Malaysia has led to uncertainty in
many aspects, especially on human rights issues. The government of Malaysia is facing
accusations from citizens due to the approach taken to safeguard the refugees in Malaysia. The
citizens claim that Malaysia has jeopardised their rights to a safe environment and decent
income because of the refugees. Therefore, this article will examine the efficiency of Malaysia's
response to the challenges of refugees and the protection of its citizens.

Methodology

This paper adopts a qualitative approach. Library research provides information on refugee
issues in Malaysia, Turkey, and other nations. This research relies heavily on textual materials
such as journal articles, textbooks, and government publications. Data is also gathered from
public and government websites using electronic sources. The data collection focuses on the
international and national legal frameworks that control refugees and related challenges,
particularly in Malaysia. As a result, the outcome and Malaysian citizens' response to refugees
are justified in the light of current events in Turkey and the UN report.

Literature Review

Two main points will be discussed in the literature review. Firstly, the legal framework
governing the issues of refugees, and following that, the values learnt from the actions
undertaken by Turkey in overcoming their refugees' issue as a host country.

International Legal Framework Governing Refugee

The United Nations General Assembly formally established the United Nations High
Commission for Refugees (UNHCR) to provide security for international refugees and solve
their problems (Iman Osman Mukhtar Ahmed, 2013). In some instances, refugees are forced
to emigrate because they face persecution and do not have the protection in their home
countries (United Nations High Commission for Refugees [UNHCR], 2011).

The UNHCR's mandate is to ensure refugees' entry and easy integration into the host country
and ensure successful coordination of steps to solve the refugee problem (Hussein, 2011). The
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term 'refugee’, is defined in the 1951 Convention on the Status of Refugees (UNHCR, 2013)
as an individual who:
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n

. owing to a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership in a particular social group, or political
opinion, is outside the country of his nationality and is unable or, owing to such
fear, is unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual
residence, is unable or, owing to such fear, is unwilling to return to it."

The 1951 Convention came into effect on April 22, 1951 defines a refugee as:

A person who is outside his or her country of nationality or habitual residence;
has a well-founded fear of being persecuted because of his or her race, religion,
nationality, membership of a particular social group or political opinion and is
unable or unwilling to avail him or herself of the protection of that country, or
to return there, for fear of persecution.’

This Convention limited refugee protection to those who arrived in Europe after World War 11.
On January 31, 1967, a protocol relating to the status of refugees was prepared and opened for
accession. It was later coming into force on October 4, 1967 (Kamarudin, 2013). The Protocol
of 1967 removed the 1951 Convention's geographical and temporal limitations and expanded
refugee protection worldwide, giving the Convention a broader scope.

Under the 1967 Protocol, the definition was modified to comprise people "forced to cross
international borders because of persecution or fear of persecution based on race, religion,
nationality, membership in a particular social group, or political opinion, and who have no
recourse or protection within their own country (UNHCR, 2013)."

Thus, by the 1951 Convention, the additional update to the definition was made by UNHCR
after Cartagena Declaration (Ahmed, 2013) recommended to comprise:

Persons who have fled their country because their lives, security or freedom
have been threatened by generalised violence, foreign aggression, internal
conflicts, massive violation of human rights or other circumstances which have
seriously disturbed public order' as explained in the Guidelines on International
Protection No. 12.

On the other hand, the UNHCR's (Phiri, 2018) has further explained some limitations in
defining the meaning of refuges. It stated that:

A person is a refugee within the meaning of the 1951 Convention as soon as
he fulfils the criteria contained in the definition. This would necessarily occur
prior to the time at which his refugee status is formally determined.
Recognition of his refugee Status does not therefore make him a refugee but
declares him to be one. He does not become a refugee because of recognition,
but he is recognised because he is a refugee.”
Copyright © GLOBAL ACADEMIC EXCELLENCE (M) SDN BHD - All rights reserved
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This limitation is supported by Article 9 of the 1951 Refugee Convention which further
provides that:
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Nothing in this Convention shall prevent a Contracting State, in time of war or
other grave and exceptional circumstances, from taking provisionally measures
which it considers to be essential to the national security in the case of a
particular person, pending a determination by the Contracting State, that person
is in fact a refugee.”

The 1951 Refugee Convention shall not extend to individuals who otherwise meet the
description of a refugee set out in Article 1. Therefore, the Convention does not extend to:

a) There are reasonable grounds for claiming that they have committed crimes against
humanity or war crimes or are guilty of actions contradictory to the United Nations'
principles and purposes.

b) Refugees benefiting from the assistance or security of a United Nations organisation
other than the United Nations High Commissioner for Refugees (UNHCR), such as
Palestinian refugees supported by the United Nations Relief and Works Agency
(UNRWA) for Palestinian Refugees in the Near East.

c) Those refugees whose asylum status in their country is equal to nationals. It must
be noted that the country of asylum is situated in the country where the request for
asylum has been lodged and approved.

d) Such applicants for asylum who have applied for asylum or refugee status and have
not yet obtained a decision are recorded as applicants for asylum.

The Convention, for example, has established the minimum requirements for the security of
refugees, regardless of whether States provide preferential treatment. The prerequisites are the
rights to elementary education, court access, and employment.

The 1951 Convention also emphasises refugees' responsibilities towards their host nation. The
concept of non-refoulment which is laid down in Article 33 is the basis of the 1951 Convention.
A refugee should not, on this basis, be returned to his own country where he faces severe threats
to his liberty (UNHCR, 2013).

Generally, refugees are entitled to all the fundamental freedoms as in Article 14. It says
everyone has the right to seek and enjoy asylum from persecution in other countries. However,
this right may not be invoked in prosecutions that genuinely arise from non-political crimes or
acts contrary to the purposes and principles of the United Nations (UDHR).

Therefore, the United Nations Convention on the Status of Refugees adopted in 1951 focuses
on international refugee protection (UNHCR, 2013). Individuals are considered refugees when
they fulfil the criteria for refugee status. A refugee is an individual who has crossed an
internationally recognised boundary (UNHCR, 2020), and he is a person who:

(a) Fulfilled the criteria of refugee-hood:
(b) His/her status as a refugee is individually determined:
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(c) Individual determination in case of mass movement of people may not be practically

possible so they are often declared prima facie refugees:

(d) Entitled to international refugee law protection:

(e) Refugee status and protection not available to those guilty of severe global

misconduct, grave non-political misconduct, or are guilty of actions dissimilar to the

aims and values of the United Nations

NLGC

The 1951 UN Convention granted refugees rights on an international basis. However, not all
countries, including Malaysia, ratified the Convention.

Lesson Learnt from Turkey: A State Party 1951 Convention

Turkey is a model country that opted to become the state party of the 1951 Convention and has
turned into a leading Muslim state in providing support and protection to refugees worldwide.
While Turkey's instrument of accession to the 1951 Convention restricts the extent of the
Convention's application to European asylum seekers, thus, most asylum seekers in Turkey are
non-European refugees. They are primarily from Syria. Although, over the years, the Turkish
authorities have safeguarded the influx of migrants from Syria, they remain barred from
securing normal refugee status and are only listed as "beneficiaries of temporary protection”
(Mohammad Nagib, Ashgar Ali, Muhammad Hassan, 2017).

The influx of Syrian refugee immigrants into Turkey was initially relatively small. In April
2011, the Syrian government used lethal force to crack down on anti-government protests. By
early July 2011, 15,000 Syrians had taken shelter in tent cities built near the Syrian border in
Hatay Province. By the end of July 2011, 5000 returned to Syria as conditions temporarily
stabilised there, and by the end of 2011, Turkey had only 8,000 Syrian refugees (Ahmet
Icduygu, 2015). As of November 2014, according to the official source, there are 1,645,000
Syrian refugees in Turkey. However, the informal numbers are estimated at around 2 million
(Oytun Orhan, 2019).

Turkey plays a vital role in the refugee crisis firstly because it has accepted over two million
refugees from Syria. Secondly, as the number seems to increase, more than 50,000 Syrians
crossed the Turkish border in two weeks to avoid the Russian bombings. Thirdly, since it has
become a centre for migration, Turkey has been regarded as the fundamental platform from
which Syrians, Afghans, and Iragis want to join the EU at a time when other access routes,
such as Libya, are farther away and more dangerous (Morillas, Montijano & Soler, 2015).

The Evaluation of UNHCR's Emergency Response to the influx of Syrian Refugees into
Turkey recognised Turkey's level of access to government services and protections to its
refugees as rarely afforded. Turkey intends to use its voice and experience to encourage other
countries to follow its leading role. The UNHCR report clarifies that Turkey "has maintained
an emergency response of a consistently high standard," protecting refugees against forcible
return to their origin (Mohammad Nagib, Ashgar Ali, Muhammad Hassan, 2017).

Turkey's achievement in providing essential assistance and protection to refugees worldwide,
mainly from Syria, Irag, and Afghanistan, is remarkable. The UNHCR praised Turkey for its
efforts to open its borders to many Syrians, Iraqgis, and Afghan refugees, and providing them
with essential protection, though it is temporary and transitory. The authorities shall provide
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for the basic needs of refugees under the terms of temporary security (Mohammad Nagib,

Ashgar Ali, Muhammad Hassan, 2017). They shall also provide social care, translation

facilities, identity and travel papers, access to primary and secondary education, and work

permits. Applicants are required by the authorities to reside in a certain reception and

accommodation facility or a specific location and report to the authorities in a certain way or
at specific intervals

NLGC

It is reported that the Government of Turkey has spent billions of monies assisting refugees
since the beginning of the Syria crisis. However, due to the large number of refugees, the camp
is not sufficient. Some refugees stay outside the camps and face challenges. Nevertheless, the
government and the relevant stakeholders have taken proactive measures to address the
challenges. The registered refugees inside the camp enjoy access to public services. According
to reports, Turkey's government has spent billions of dollars supporting refugees since the start
of the Syrian crisis. The camp, however, is insufficient due to the enormous number of
refugees. Some refugees live outside the camps, where they suffer difficulties. Despite this, the
government and other relevant parties have taken serious steps to address the issues. Registered
refugees have access to state services such as education and healthcare inside the camp
including education and healthcare.

The positive impact of ratifying the Convention on a nation that wished to become a State Party
to the 1951 Convention would entail the requirement to accept and afford protection to forced
migrants as refugees. However, the negative effect is that the country must bear the cost and
responsibility to provide for these refugees. The Government of Turkey has spent billions of
monies for this purpose, but there are still issues that the government must overcome. For
instance, the local people face social and safety issues due to insufficient camps to shelter the
refugees.

According to the UNHCR (2011), social tensions, conflicts, and even violence are common
when significant groups of refugees arrive in a country. Defining refugee camps increase social
issues and community problems; alcohol abuse, gambling, prostitution, and violence.

The rise of polygamy among local communities is another consequence of the migration of
Syrian refugees into Turkey. Higher divorce rates, the rise of child labour, uncontrolled urban
growth, tough living conditions, and a lack of long-term educational possibilities for Syrian
refugees might all be consequences of the scenario. At the same time, the situation adds to
additional employment difficulties such as illegal worker employment in small enterprises, and
unfair competition between employers that hire illegal workers and employers who do not.
There are also rumours of law-and-order disruptions and a small number of criminal cases
involving Syrian migrants (Oytun Orhan, 2015). However, the most serious threat to security
is the likelihood of a violent public reaction based on anti-Syrian sentiment.

Main result

Malaysia's Approach Towards Refugee

Countries that did not sign the Convention and its Protocol are not bound by it. Malaysia chose
to be an open country, accepting refugees rather than signing the 1951 treaty or its Protocol
(lyad Muhammad Eid, 2018) and does not have a legal framework regulating the status and
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rights of refugees (Statista, 2020). Although Malaysia chose not to ratify the refugee documents

resulting from the Convention, Malaysia still treats refugees well (Siti Noor Fadzilah Abd
Rahim, 2019).
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Malaysia is not legally bound by the Universal Declaration of Human Rights 1948 (Abdul
Ghafur Hamid, 2011). However, Malaysia adopts the principles introduced, as it is essential in
stimulating and promoting the international protection of human rights and significantly shapes
subsequent treaties on human rights, including refugees

Furthermore, the Malaysian Federal Constitution includes the aspect and concept of human
rights. The Constitution guarantees fundamental liberties such as personal liberty, forced labour
and slavery prohibition, protection from retroactive criminal legislation and repeated trials, and
equality. This national legal system is favoured over the international one. Furthermore, any
entitlements expressed or implied in the Federal Constitution would be considered human
rights (Shad Saleem Farugi, 2008). The rights are universally for everyone regardless of their
nation, gender and age, including the refugees.

The UNHCR has been instrumental in assisting migrant groups in Malaysia since 1975. The
Malaysian government cooperated with the UNHCR office to provide the UNHCR card to the
refugees, and Malaysia gives an internal authorisation for the organisation to operate in
Malaysia (Supaat, D.1, 2014). The government provides ad hoc policies to enhance the role of
UNHCR in assisting refugees and asylum seekers by implementing UNHCR identification
documents that help minimise the number of arrests and detentions.

Currently, the collection of documents and registration process is to register at the MyRC office
counter, and mobile registration is another method to be introduced. The registration will put
all the profiles of UNHCR cardholders and asylum seekers in the TRIS database, and MyRC
cards will be issued after various screening procedures have been completed. The main
objective of this project is to enable the Government of Malaysia to tackle issues relating to
monitoring the status verification of refugees and asylum seekers residing in Malaysia. The
TRIS will analyse the statistics in terms of categories (working or not working), gender, age,
citizenship (country of origin), country (current residence), and nationality to determine the
number of refugees (TRIS MyRC, 2020).

In addition, the Malaysian government has established a '6Ps' scheme to handle refugees in
Malaysia, which stands for the Comprehensive Settlement Program for Foreign Workers and
Illegal Immigrants. It is also known as the Comprehensive Amnesty Program for illegal
immigrants to provide refugees with an opportunity to register and get work placement
opportunities. This policy makes it possible for someone employed illegally to be officially
legal or leave the country without penalty. Legalising immigrants has been controversial and
has caused tension between the former government and the opposition, who accused the
government of granting citizenship to illegal immigrants (Zuhour Ali Hezam Saleh Al- Gudari,
2019).

Since Malaysia is a non-signatory country to the 1951 Convention on the Security of Refugees,
the refugees in Malaysia can be considered illegal. Although the government does not offer a
solution to its statelessness, the state does not persecute Rohingya refugees in Malaysia (Nur

Copyright © GLOBAL ACADEMIC EXCELLENCE (M) SDN BHD - All rights reserved
248



International Journal of
Law, Government and Communication

EISSN : 0128-1763
Volume 7 Issue 29 (September 2022) PP. 242-255
DOI 10.35631/IJLGC.729017
Syazwani Muzafarkamal, 2013). Most refugees in Malaysia are officially listed as urban
refugees by UNHCR. Since Malaysia does not accept refugees and lacks proper procedures to
deal with them, they are left defenceless against the authorities in Malaysia (Sulaiman
Kamarudin, 2013). The other negative effect is that the number of unregistered refugees is
higher because most refugees are not officially registered in UNHCR due to the lengthy
registration procedure. Due to the ratification, a refugee may face if they do not own a refugee
card issued by the UNHCR, many asylum seekers tend to obtain fake UNHCR refugee cards.
Others were fooled and scammed by people who claimed to be from the UNHCR and charged
asylum seekers RM100 each for a counterfeit card. The police officers are aware of fake
UNHCR refugee cards and admitted that it is difficult to differentiate fake from valid cards.
Due to this situation, police officers had to arrest refugees even though they held the card and
let the UNHCR confirm the authenticity during their detention to have them released (Sulaiman
Kamarudin, 2013).
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Some bodies and NGOs urge Malaysia's government to recognise the refugees' rights in
Malaysia. UNHCR called on the Malaysian government to allow refugees to work and stay
legally (Zuhour Ali Hezam Saleh Al- Gudari, 2019). NGOs and individuals also ask for equal
rights and treatment for the refugees, including the rights to work, freedom of movement,
education, and healthcare, which has caused worries and dissatisfaction among most Malaysian
citizens. The situation can be seen in social media when the issue of refugees is raised.
Facebook, Instagram and website newspapers received numerous comments about the
refugees. As has happened in Turkey and other countries, local citizens refused to fully accept
the refugees due to the financial strain encountered by the government, competition in getting
local jobs, and the increase in social problems.

The former minister in the Prime Minister's Department, Datuk Seri Shahidan Kassim, also
instructed the UNHCR not to issue identity cards for refugees. The previous government's main
concern was the growing number of unemployed locals. Moreover, in May 2022, more than
500 detainees rioted and led to 61 detainees, including Rohingya refugees escaping from the
depot in Bandar Bahru, Kedah (Ainin Wan Salleh, 2022). The situation has created
unsettlement among the local citizens when they do not know where the detainees are heading
and what they can do.

A Way Forward for Malaysia

The lack of a legal framework to handle the refugee issues in Malaysia is complicated when
Malaysian law does not differentiate between refugees, asylum seekers, and migrants without
documentation. Therefore, the refugee is liable for prosecution under Immigration Act 1959/63
and may be arrested, charged, whipped, and deported, including refoulement.

Malaysia should consider having a proper record of refugees."Record"” as defined in Meriam-
Webster means to set down in writing or furnish written evidence of something either officially
or unofficially as well as either permanently or temporarily which includes a deed, an official
document that records the acts of a public body or officer, a document deposited with a legally
designated officer, the official copy of the papers used in a law case, and other. From the
refugees' perspective, refugees' records can be defined as the result of procedures by which the
refugee record can be calculated, and measures can be taken in favour of the refugee and host
country. Records are essential to all organisations and central to successful operations.
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There are several benefits of proper record mechanisms for refugees. First, to promote the
delivery of services, including implementing policies and statutes; the means of delivering
services, who conducted the work and how much it cost; and, in the longer term, the
organisation's achievement. Secondly, it helps the administration by providing information on
the course, power, decision-making, and sector coordination. Thirdly, there is the record of
rights and obligations (Smith, 2007). The organisation must provide proof of the extent of its
terms of reference, proof of what it owns, and proof of its obligations. Records are also critical
in recording individual rights.
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The record documents are also necessary for future study. Some of the documents produced by
the organisation will be retained, and the contents of archival institutions will form- providing
valuable historical information on political, social, economic, and other issues. Therefore, with
the refugee record mechanism, the Malaysian authorities can have complete data regarding the
refugees in Malaysia, manage and organise them according to their needs, prevent the issues
and problems occurring from the refugees, and then develop specific policies and laws
whenever applicable.

Having a proper refugee record also will help Malaysia strengthen its economy. A policy paper
on the economic impact of granting refugees the right to work in Malaysia predicts that if the
legal right to work is extended to refugees, the higher investment will contribute more than
RM3 billion to the Gross Domestic Product (GDP) by 2024. The broader economic effect of
this policy change, including the indirect effects, could be considerably greater. In addition to
boosting GDP, it will raise tax revenues by enabling refugees to operate, with an expected total
contribution of RM50 million annually by 2024. The research also indicates that if the right
thing is given, Malaysians will benefit from employment and wages (Laurence Todd, Adli
Amirullah, Wan Ya Shin, 2019) with refugees helping to generate more than 4,000 jobs for
Malaysians.

Study has shown that unrestricted cross-border migration enhances productivity and, just as
with free trade, unrestricted cross-border human movement is essential to improve global GDP.
With emigration, the sense of equilibrium is restored, and labour excesses in countries of origin
simultaneously meet demand in host countries. Therefore, income allocation in the labour
markets is increased (Morillas, Montijano & Soler, 2015). In Canada, refugees have higher
employment rates and wages and contribute more to the Canadian government via taxes
relative to other immigrant groups. In Uganda, the government's policy encourages refugees to
self-settle (Peterson & Hovil, 2004; Karen, 2001). It has urged refugees to be more self-
dependent and, hence, insufficient for assistance and contribute well to their residents and
communities. Therefore, by attracting development actors to work with the local community
alongside aid workers and refugees who are permitted to work and contribute to agriculture
and the local economy, refugees can also have significant economic consequences for their
hosts (Milner, 2016). Refugee self-sufficiency would help cut the assistance cost (Jacobsen &
Fratzke, 2016). Refugee studies in Kenya have also found that refugees benefit economically
from international aid. The presence of refugees in Kakuma, Kenya, increased the regional
gross product by more than 3% and jobs by about 3%. As a result of the presence of refugees,
the Turkana region also experienced growth and economic integration, increasing the per capita
host income by 6% (Harun Onder and Varalakshmi Vermuru, 2016).
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In addition, other research in Europe and North America points to the possible advantages that

refugees frequently carry with them resources and contribute to business resettlement

operations. The European Parliament, for instance, has published a study showing how

refugees can positively affect the economy by addressing demographic trends, contributing to
innovation, entrepreneurship, and GDP growth (Karakas, 2015).
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The 2017 report by the Organization for Economic Cooperation and Development (OECD) on
integrating refugees into the labour market in Germany also revealed that refugees would lead
to greater market resilience and boost fiscal sustainability. They contribute most to the
manufacturing and construction industries, and in some other OECD nations, their population
contributes 2 to 4 per cent or more to the construction employees (OECD, 2019).

Conclusion

Malaysia has a long history of providing humanitarian aid and temporary accommodation for
humanitarian reasons to groups of asylum seekers and refugees. Although the UNHCR-
Government relationship has improved gradually, the absence of a specific government
department or agency to collaborate with the UNHCR on refugee issues restricts all asylum-
related efforts in Malaysia (UNHCR, 2018). However, the Malaysian government has indicated
that it is not yet in a position to accede to the international instruments relating to the refugee.

The government needs a formal registration of all refugees and asylum seekers. From here, the
government can benefit from refugees coming to Malaysia, especially regarding economic and
social development. From refugees' views, having proper documentation and identification
means a lot to them, particularly the Rohingya in Myanmar, as they have never been recognised
as citizens in their own country.

Another step that could be taken to support the refugee issue is to enable them to work formally.
If allowed to work and offered sufficient training, refugees and asylum seekers could contribute
better to Malaysia's economy than they currently could. They would become financially stable
if refugees and asylum seekers were granted work rights, and they would not have to focus
more on charity and will be worthy of living with dignity. At the same time, they must pay the
same taxes and levies as the local citizens and migrant employees. In exchange, they should be
able to enjoy benefits such as education, healthcare, and social benefits. All the initiatives will
help maintain Malaysia's positive image in the eyes of the world while also balancing the rights
of Malaysian citizens and refugees.
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